ﬁ Corporation of the City of
e \NEW WESTMlNSTER

COMMUNITY HERITAGE COMMISSION

March 17,2010 6:00 p.m.
Committee Room No. 2, City Hall

AGENDA
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2.1

Adoption of the Minutes of FEBRURY 3, 2010
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3.1

3.1

2010 Commission Orientation — Judi Turner, Assistant City Clerk

Presentation to include:
-Role of members and mandate
-Rules of Conduct (meeting rules of order)
-Committee Recommendations and Council’s privilege
-Quorum (attendance requirements)
-Role of Staff secretary and Staff Liaisons
-Policy re: use of City Page and Web site
-Role of Chair
-Council’s three year policy.

Presentation “How to be an effective CHC” — Rick Goodacre

4.1

Demolition Permits — review by sub-committee Chair of the following:

* 594 Richmond Street — Bailt 1908, not listed on Heritage Resource
Inventory or Heritage Register, not protected.

* 1116 Edinburgh Street — Buiit 1944, not listed on Heritage Resource
inventory or Heritage Register, no{ protected.
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Community Heritage Commission Agenda
March 17, 2009

* 828 Royal Avenue — Built circa 1884-1886, not listed on Heritage Resource
Inventory, listed on the Heritage Register, not protected.

= 239 Osborne Avenue — Built 1945, not listed on Heritage Resource
Inventory or Heritage Register, not protected.

= 1415 Nanaimo Street — Built 1944, not listed on Heritage Resource
Inventory or Heritage Register, not protected.

= 402 Eighth Street — Built 1936, not listed on Heritage Resource
Inventory or Heritage Register, not protected

= 1837 Dublin Street — Built 1938, not listed on Heritage Resource
Inventory or Heritage Register, not protected

17-59

60-61

62-63

64-65

66-67

42  Discussion: Policy for the Use of Heritage Revitalization Agreements
50 - NEW BUSIN
5.1 701 Fourth Street — Built 1904, not listed on Heritage Resource Inventory or 69-71
Heritage Register, not protected (potential demolition)
5.2  Heritage Week — Review of Judging Process
6.1. Article “Victoria Must Pay For Designation”, Heritage BC 73
6.2. Interior Heritage Designation of Rogers’ Chocolates by the City of Victoria — 74-90
Arbitration result regarding compensation
6.3. New Westminster Historical Society Newsletter — No. 357, February 2010 91-92
6.4. CHC 2010 Meeting Schedule 93
Revised June and September dates, July and August meetings at the call of the chair
(80 NEXTMEBERING . . . o o i weia g e ]

Wednesday, April 7, 2010, 6:00p.m., Commitiee Room No. 2
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Corporation of the City of

ﬁ amm NEW WESTMINSTER
COMMUNITY HERITAGE COMMISSICN

Wednesday, February 3, 2010 6:06 p.m.
Committee Room No. 2

MINUTES

VOTING MEMBERS PRESENT:
Councillor Jaimie McEvoy - Chair
Councillor Betty McIntosh
Garnet Hardy - Community Member
Gavin Hainsworth - Community Member
Karen Hasselfelt - Community Member
Jim Hutson - Community Member
Kathleen Langstroth - Heritage Preservation Society
Jeanette LaPointe - Community Member
Laura Moodie - Community Member
GUESTS:
Kenna Hoskins
Gary Rhode
Laura Arpiainen
STAFF:
Julie Schueck - Heritage Planner
Kathleen Stevens - Planning Assistant
Donna Martin - Committee Clerk

MOVED AND SECONDED

THAT the following items be added to the agenda:

e Item 5.1a- Update on 411 and 413 Twelfith Street;
e [Jtem 4.2a - 502 St. George Sireet; and

o Item 5.1b - Heritage Week Events.

2.1  Adoption of the Minutes of January 6, 2010

MOVED and SECONDED
THAT the minutes of the Community Heritage Commission meeting held on
January 6, 2010 be received and adopted.

CARRILED.
All members of Commission voted in favour of the motion.



Community Heritage Commission Minutes 2
February 3, 2010
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3.1

217 Fourth Avenue — Heritage Alteration Permit for Rear Addition to
Designated Heritage Building
(Owner: Gary Rhode; Architect: Laura Arpiainen)

The applicants propose adding 1,050 sq fi to the rear of the house, in a style and
with materials/colours that are compatible with the heritage. The applicants also
propose moving the house forward 17.5 feet, to the east 3.0 ft and raising the
house 1.0 ft. Moving the house forward will bring it in line with the new house to
the east. Moving the house to the side will create a private back yard. Raising the
house will allow for a basement. Original landscape elements that are healthy will
be retained and incorporated into a new English Cottage style landscape.

Gary Rhode, Kenna Hoskins, and Architect Laura Arpiainen gave an overview of
the history of the residence noting the elements defining the heritage character are
residential form, scale and massing. The goals for the project are to preserve the
home’s distinguishing features, make it viable for the family and to incorporate
green features while preserving and rehabilitating front exterior and restoring and
preserving defining elements of the interior.

Questions from the Commission: (Response in italics)

¢ s there a flat roof on the tower? Yes.

e Where is the outside deterioration? The timbers are deteriorated.

e Will the new garage go in the same area as the existing garage? Yes.

e Where will more light be incorporated? The stairwell and through the back,
the patio will also allow more light into the living room area.

s Are you using solar panels? Solar panels will be used on the back roof. The
panels will not be seen from the front of the building.

e Are you aware of available grants for heritage? There is information on the
City's website. The owners are exploring all grant options.

e Did the building inspection indicate rot? At the time of inspection, the rotting
timbers were pointed out. Otherwise, the house is structurally in good shape.

e What is the reason for moving the house forward 17.5 feet? Circumstances
have changed since the house was built as there is a large dominant house
next to this property and this house no longer has a presence. From a design
perspective, moving the house will allow revitalizing the front garden and
permit a more spacious residential backyard.

e Does the west side have a dormer style roof? The roof is more of a Cotswold
Cottage design.

s What does the heritage designation cover? Heritage designation encompasses
the land, building and structures.

e Is the back deck supported? Yes.
What is the current square footage? 1,600 sq. ft above ground and 600 sq. ft
below ground.
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Community Heritage Commission Minutes 3
February 3, 2010

Comments from the Commission:

e Back of house does not look like an arts and craft house, losing integrity of
house;

o A true Cotswold Cottage has the feel of meandering into the world of the
cottage set back away from the world, this design does not do that;

e CHC Commission on Oct 2, 2003 did an evaluation and the then owner was
adamant about this home remaining as it was originally;

e Thisis a very important house not only from a historical point but from a

cultural point of view;

Moving the house forward is a deal breaker;

Placing the stairs in back destroys the integrity of the house;

Not comfortable with 50% increase in square footage;

Take issue with moving the house forward.

Could have supported a kitchen and bathroom change on first floor but this is

well beyond that.

e © = @ @

MOVED and SECONDED
THAT in the spirit of why this house was designated and in recognition of this
history of this home and its well-known owners and given that this property is a
designated heritage building, the CHC does not support a Heritage Alteration
Permit for the changes as proposed.

CARRIED.
Opposed: Jeannette LaPointe and Councillor McIntosh.

The meeting was recessed at 7:25 p.m. and reconvened at 7:31 p.m.

3.2 303 Third Avenue — Review Heritage Resource Inventory
(Owner: Jennifer Crews; Architect: Nancy Dheilly)
As per Council policy, all properties listed on the Heritage Resource Inventory
must be referred to the CHC for comment. The applicant proposes to reduce the
upper deck on the northeast side of the house, to replace the old deck at ground
level, and to renovate some of the interior. The intention is to use wooden
windows where new and to restore the original siding and original windows. The
roofs will remain as they are at present, which is asphalt on the main roof and
metal over the kitchen extension.
MOVED and SECONDPED
THAT the proposal for 303 Third Avenue be supported,

CARRIED.

All members of the Commission voted in favour of the motion.

4.1  Update: 218 St Patrick Street — Heritage Revitalizatior Agreement

This project has received recommendation from the Advisory Planning
Commission and is scheduled to go before Council on February 8, 2010 for First
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Community Heritage Commission Minutes 4
February 3, 2010

4.2

4.2a

and Second Reading of the HRA Bylaw. As the CHC reviewed this project very
early in the process, it is appropriate to bring the project back for an update.

Questions from the Commission: (Response in italics)
o Are there any variances for this property? There is a side yard setback of one

Joot.

MOVED and SECONDED
THAT the proposal for 218 St. Patrick Street be supported.

CARRIED.
All members of the Commission voted in favour of the motion.

Demolition Permits — review by Subcommittee Chair of the following:

e 213 Howes Street — Built 1939, not listed on Heritage Resource
Inventory or Heritage Register, not protected.

MOVED and SECONDED
THAT the Community Heritage Commission found no outstanding heritage merit
to the home that would prevent demolition.

CARRIED.
All members of the Commission voted in favour of the motion.

e 305 Fifth Avenue — Built 1893, not listed on Heritage Resource
Inventory or Heritage Register, not protected.
(Owner: Mark Schiebler)

The Demolition Subcommiitee visited the property and noted there is nothing
much left of the original home but would like to see the house relocated.

Julie Schueck, Heritage Planner, indicated the home is in fair condition. The
foundation is in poor condition. The owner is not interested in restoring the
home. However he has agreed to a 60day window to try and relocate the house.
He has put up a notice for relocation and advertised the house for relocation.

MOVED and SECONDED
THAT if after 60 days, the owner is unable to relocate the house, the Demolition
Subcommittee has considered the referral of 305 Fifih Avenue and does not wish
to make a recommendation.

CARRIED.

All members of the Commission voted in favour of the motion.

502 St. George Street

Mr. Hutson advised that even though the owner sees no heritage value of the
home, he feels this home is a possibility for an HRA.
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Community Heritage Commission Minutes 5
February 3, 2010

4.3

Discussion: Policy for the Use of Heritage Revitalization Agreements

MOVED and SECONDED
THAT this item be tabled until March 17, 2010 gfter the workshop on “How to be
an effective CHC.”

CARRIED.
All members of the Commission voted in favour of the motion.

4.4  Update: “How to be an effective CHC” Workshop — Rick Goodacre
Rick Goodacre will make a presentation at the March 17, 2010 meeting.

80 NEWBUSINESS - 00 0000 o ol D s e

5.1  Additions to Heritage Register — 809 Fourth Avenue, 406 and 408
Eighth Street, 1603 Hamilton Street
MOVED and SECONDED
THAT the addition of 809 Fourth Avenue, 406 and 408 Eighth Street to the
Heritage Register be supported.

CARRIED.
All members of the Commission voted in favour of the motion.
MOVED and SECONDED
THAT the addition of 1603 Hamilton Street to the Heritage Register be
supported.
CARRIED.

All members of the Commission voted in favour of the motion.

S5.1a 411 and 413 Twelfth Street
The Heritage Planner had nothing new to report regarding the properties at 411
and 413 Twelfth Street.

5.1b Heritage Week
Gavin Hainsworth announced there will be an art show in the library during
Heritage Week. Archie Miller and Mr. Hainsworth will be doing heritage
presentations on February 7" and March 17™ at the Library at 7:30 p.m.

6.0 REPORTS AND INYORM ATHON: © o n s s e st
6.1 Memo to CHC: Heritage Week 2010 — Contest and Awards

Heritage Week 2010 is February 15™ through 21* with a theme of “Heritage Sport
and Recreation.” The submission deadline for the contest is February 24, 2010
with judging to take place a few days later. Awards will be presented at a Regular
Council Meeting in March.
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

Memo to CHC: Negative Motions
Heritage Planner Julie Schueck provided the City Solicitor’s legal opinion on the
issue of negative motions.

CHC 2010 Membership Contact List
The membership contact list was provided to Commission members.

CHC 2010 Meeting Schedule

The 2010 schedule of meeting dates was provided to Commission members.
Staff will reschedule the June and September meetings. The July and August
meetings will be at the call of the Chair.

City of New Westminster — Rules of Conduct: Advisory Committees &
Bodies of Council

The City of New Westminster Rules of Conduct: Advisory Committees & Bodies
of Council were provided for Commission members.

New Westminster Historical Society Newsletter — No. 355, December
2009
The Historical Society Newsletter was provided to Commission members.

New Westminster Historical Society Newsletter — Special Issue # 36,
December 2009
The Historical Society Newsletter was provided to Commission members.

New Westminster Historical Society Newsletter — No. 356, January
2009
The Historical Society Newsletter was provided to Commission members.

The Vancouver Heritage Foundation “Old Schoo!: Courses for

Heritage Building Conservation”

A pamphlet outlining the curriculum for a course about rehabilitating older
buildings for new uses and modern living is being provided by the Vancouver
Heritage Foundation. Visit the Old School website for current schedules and
detailed course outlines.

" CORR

There was no correspondence to be distributed.

CNEXRTMERTING . 0 0 i T e i e

March 17, 2010 at 6:00pm ir Committee Room No. 2

(V)
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99 ADJOURNMENT -

ON MOTION, the meeting adjourned at 8:17 p.m.

Councillor Jaimie McEvoy
Chair

Doc#126662
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Committee Clerk
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8628 ROYAL AVENUE —AHISTORICAL OVERVIEW

After Irving House, the house at 828 Royal Avenue is reputed to be one of the
oldest houses remaining on the south side of Royal Avenue. Local historian,
heritage expert, and author Jim Wolf dates the house to the mid-1680s. Wolf
recognized the roofline of the house in a circa 1684-86 photograph of New
Westminster during the course of research he did on the property for Donaid
Luxton and Associates. Wolfe research attributes the house to retired Royal
Engineer Sapper Charles Digby whoee name is on the December 12, 1692 City water
hook up. Donald Luxton and Associates produced a Statement Of Significance for
the City of New Westminster in 2003-2004 the house based on Wolf's research.



REFERENCE

The earliest the house can be
traced in the city directories is
1690 when Royal Avenue is given as
the address for hardware merchant
George Cunningham Jr, George
Cunningham is shown on page 21 of
the William's Vancouver & New |
Westminster Cities Directory as
living in a house on the south side
Between Mclnnes and

Streets,

of Royal

Ferris (now Blackie)

Mun&
MW&

between the homes of Alex H. Fcrguson to the west and Jamee, Flux to the east.

Prior to moving to £2& Royal Avenue, Ferguson lived somewhere on Agnes Street

and is listed as working for
T. Cunningham & Sons.

NWFL Fhoto #5686 shows
post-fire Cunningham
Hardware Co. circa 1903
George Cunningham and his
family lived at &2& Royal
Avenue, originally numbered
&40 Royal Avenue, for only
two years,

George Cunningham Jr. was

born on Amherst Island,

Ontario on March 22, 1866. He came to New Westminster in 1889 where he
worked for most of hie life as a hardware merchant. According to the 1890

Williame Vancouver and New Westminster Directory, H. M. Cunningham and Co.,

located at Columbia on the corner of Begbie, offered a “complete line of shelf



hardware, stoves, ranges, tinware, plumbing and house furnishing” and contracting
was “a specialty”.

The 1690 Wiiliams Directory lists George's father aleo on Royal Avenue. George
Cunningham Sr. was born in Ireland on April 16, 1840 and worked ae a blackemith
most of his life. His wife, Eliza “lea™ Glenn was born in Ontario on July 17, 1844, Her
father's name was Samuel Glenn. In later life George and lsa lived at 901 St.
Andrews. Eliza Cunningham died on May 9, 1919 at the age of 74 and George
Cunningham died in New Westminster on November 6, 1919, Both were buried in
New Westminster.

By the time of the 1901 census rolled around, George and Carrie Cunningham were
living in Vancouver. By the time of the 1911 census it seems that George and Carrie
had had a parting of the ways as she moved back to New Westminster and
operated a boardinghouse at 703 Agnes Street. George remarried. His second
wife’s maiden name was Rena Hefferman. In later life, the George Cunningham lived
at £59 Thurlow. He worked as a hardware merchant until his retirement in 1940,
died at YGH on November 16, 1945 at the age of 79, and wase buried in the New
Fraser Cemetery. He wae predeceased by his first wife Carrie who died in
Essondale on February 25, 1956 at the age of 71.

FIRST WATER CONNECTION

& SAPPER CHARLES DIGBY

Frior to 18692, the house at £286 Royal Avenue
was not hooked up to the city water and sewage
eystem but most likely got water from a well and
had an outhouse. On December 12, 1892, Charles
Digby, a retired Royal Engineers Sapper turned
farmer, then bricklayer and uitimately Steward
for the Royal Columbian Hospital applied for
water hook up to the house at 828 Royal
Avenue. The house was 7805q Ft.

NWPL Photo #1651 Charles Digby standing 4
beside monument to brother, James Digby %



For all the yeare Digby is listed in the New Westminster Directories, there does
hot seem to be any year in which he is shown actually living at 28 Royal Avenue.
From 1882 to 1885 he is listed on Aghes Street. After 1885 follow a number of
years during which no directories were published. The 16867 Directory gives Digby's
name and occupation but does not list his address. Then in 1888 he is once again
listed as living on Agnes near the corner of Clement Street. If Digby and his family
lived at 828 Royal Avenue at all, it would have to have been between 1886 and
1868, However, it may well be that he never left Agnes Street during this period.

¥\ BC Archives Photo A-O1180 Charles Digby

Charles Digby had a colourful life. Born in
. Braintree, Eseex, England in 1640, Digby worked
as a bricklayer. A survivor of the horrore of the
t .Crimean War, and a shipwreck, Digby came to
*; Canada with his brother James as a Sapper
with the Royal Engineers. He worked on several
l projects in BC, including the building of the
¥~ Cariboo Road. After leaving the Royal Engineers,
Digby tried his hand at farming on his land
grant in Pitt Meadows for some years before

moving to New Westminster with his wife Sarah.
in New Westminster Digby took up
work a@s a steward at Royal
Columbian Hospital and after living
on Agnes Street, and then Columbia
Street for a number of years, moved
to Albert Crecent. The Digby's we
very involved in S5t. Mary's Sapperton

|
Anglican Church. b

St. Mary’s Sapperton 1898 with Rev 1 2_;]1“_[[[&”[-”_[“””“{“;'
John Davis and Charlese Digby :
Courtesy, St. Mary's Sapperton webpage.



When Digby died August 29, 1907, at the
age of 72, the Columbian Newspaper made
much of the turnout for his funerat which
included a large contingent of Sappers.
The actual news clipping ie about twice
the size of what has been included here.
The rest of the article deals in great
detail with the number and variety of the
floral tributes that covered his coffin.
Charles Digby is buried in Digby's family §
wae very active in New Westminster's
Fraser Cemetery. A more detailed account §
of Digby's life and accomplishments ie
available online at:

http:/iwww.royalengineers.ca/DigbyC.html

MCKERCHER FAMILY

The McKercher family lived at 828 Royal '

Averue from 1892 to 1897. Prior to

moving to &28 Royal Avenue the McKercher family lived on St. Andrews Street.
Alexander McKercher was born in Maxville, Glengarry County, Ontario on July 12,
1659, the son of Peter McKercher and lsabella Fisher. His wife, Alice Maud Reeves
was born in Norfolk County, Ontario on August 30, 1866, the daughter of Aaron
Reeves and Fanny Price. Alexander was Presbyterian and Maud was Anglican. On
January 21, 1889, 32 year-old teamster Alexander McKercher married 22 year-old
Alice Maud Reeves in New Westminster. The Rev. Thomas Scouler presided.

For the years that Alex McKercher lived at £28 Royal Avenue, he is listed as a

teamster, first for the Royal City Planing Mills, and later for the City of New
Westminster. From 1992 1o 1994, the directories list a number of male lodgers, all
employees of the Royal City Planing Mills, living with the McKerchers. Alex Ferguson,



who lived next door at 832 Royal Avenue and the lodgers at his house also worked
for the Royal City Flaning Mills.

The Great Fire of September 10, 18698 burned most houses south of Royal Avenue
to the ground but spared 844 (now 832) and only partially damaged 840 (now

&28 Royal).
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The black line on the map above shows the northernmost extent of the destruction
caused by the Great Fire. The map actually ehows that the southeast corner of
28 Royal had been at least scorched by the fire, but the rest of the house
miraculously eaved. Though they may have already moved there before the fire, we
know that the McKercher family had moved across the street to 819 (later 821)
Royal Avenue and lived there for many years after the fire. Alexander McKercher
served as Deputy Warden of Oakalla Prison from 1904 to 1924. Alice Maud
McKercher died at Royal Columbian Hoepital on My 16, 1923 at the age of 57 and
was buried in New Westminster. Alexander McKercher moved to his son’s house at



3140 FPrincess Street in Burnaby. Alexander A, WKerehor, Former
McKercher died at Royal Columbian Hoepital on finhotin Warden, Dies

February 18, 1937 at the age of &1 and wase gt FRIVINNTER, b U
.t T e ron fa Alexnd

buried in the 1O.OF. Cemetery in New R WP Prnee -
W Limi L forowerly  dgans
estminster. e e e, WY P
o orr 0 6o, fan tke

Obituary for Alex McKercher S e cme te N

Getbat oot oy WeRIG B2

;\,..I " -.;,.a;npl‘" m 10 tn ten

peom g e (A frer Weatmiinaat o
gror et TTe woan teansfrr ol
poatdoved and was promotrd o
The directory record for the occupation of 828 d pat, wardes, whith posttion bs

Tt ool hie 1etiament Ind‘lgﬁ-
B tAn we, he 1a Fyrvived by o .
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researching New Westminster houses during the first couple of decades of the
20" Century very difficult. The job is made even more impossible by the fact that
for the period immediately following the Great Fire the numbering system for the
streets was completely rearranged. Instead of numbers growing from east to west,
they grow from west to east. Unless a family lived for a long time in the same
house until the numbering system revereed again in the 1910s it is almost
imposgsible to find out who lived in what house.

Sadly, therefore, the record of occupation for 828 Royal Avenue is blank from the
time of the Great Fire until 1911, the year of the Canada Census.

&£28 ROYAL AYENUE & THE ROYAL CITY LAUNDRY
Charles Digby died August 29, 1907. Although a proper title search is necessary

to confirm this, research of most of the 800-block of Royal Avenue and Moody
Avenue just below it, as well as a second water hook up request for May 6, 1911
seeme to point to the possibility that eometime after Charles Digby's death, 828
Royal Avenue, and perhaps a number of other lote on the block, were bought by the

&

(S



Abrams family who ran the Royal City Steam Laundry. The Royal City Laundry,
originally established on Agnes Street opened at 814 Royal Avenue in late 1907 or
early 1908. It was built on the site of the James Flux House which, unlike s
neighbour 828 Royal Avenue, burned down in the Great Fire.

Water hook up for the new steam laundry took place in November of 1907. The
Laundry appears at &14 Royal Avenue in the 1908 directory. Jonathan “Byard”
Abrams is listed ae the proprietor. Four years later, A. C. (possibly O. C. for
Orlando C.) Abrams, applied for a second water hook up for 628 Royal Avenue. A
quick check of the 1911 census and the 1911 New Westminster Directory finds these
people living at the house:

Jonathon & Mary Abrams
Driver, Royal City Laundry
Orlando C. Abrams
Driver, Royal City Laundry
Pearl Abrams
Employee, Royal City Laundry
Stella Abrams
Employee, Royal City Laundry
Robert G. & Alice Paterson
Carpenter
Allan Workman
Starcher, Royal City Laundry
Alexander Simpson
Plasterer

Some of the people listed above probably lived in the downstairs rooms, The
Abrams family ie listed at 828 Royal Avenue in 1912, but in 1913 a tailor Alex
McCaulay of Baker & McCaulay Tailors at 48 8™ Street is listed there for a year.
Then in 1914, a man named Archibald Bowins (no job listed) lives there for a year.
From 1915 1o 1918 there is a break in the directory record, but then in 1919, Byard
Abrams' brother Milford 5. Abrams, foreman and later manager of the Royal City
Laundry ie listed there until 1925,



It seeme that it was during the time the Abrams family owned £28 Royal Avenue
that Lot & of CB 28 was subdivided with two small houses, 829 and £31 Moody
Street being built on what would have been the back of 828 Royal Avenues lot.
From time to time the directories show Abrams family members or staff from the
Royal City laundry living in these houses.

The Abrams family hailed from Kingston. Milford Stanley Abrams was bornh in
Kihngston, Ontario on November 25, 1682 the son of Jonathan Abrams and Mary
Matilda Fairbanks. Hie wife’s name was Gertrude Hadden. His death registration
indicates that Milford worked as a laundryman from 1906 to 1946. In later life
Milford Abrams lived at 406 9th Street. He died there on July 25, 1958 at the
age of 76 and was buried in Forest Lawn Cemetery in Burnaby. The Royal City
Laundry continued as a business until 1960 when the business was sold and
renamed Nelsons Launderers & Dry Cleaners.

From 1925 to
1942 when
their  family
and all
Canadians of
Japanese
ancestry were
forcibly
removed from
the Pacific
Coast  after
Pearl Harbour,
828 Royal
was home to
an lssel (First
Generation Japanese-Canadian) family, the Nishis. Sennosuke Nishi was born in
Kagoshima-Ken, Japan on February 12, 1682, the son of fisherman lsejiro Nishi and
Sode lshikaki. He came to Canada in 1907 and worked all his life as a fisherman. He
named his fishing boat *Shizu” (seen above) after his wife, wife, Shizu Nishiguchi.

Sennosuke Nishi taking the children for a ride in his fishing boat

27



S L - Shizu was borh in Teuzura-machi in what is
ST 0 @ now part of Hikone City, Shiga-Ken, Japan on
August 20, 18693, the daughter of barber
Mikizo Nishiguchi and Matsu Nakamura. She
" came to Canada in 1913. Her father, Mikizo
Nighiguchi would go on to become a prominent
New Westminster-based businessman.

1 Mikizo Nishiguchi surrounded by his
1 grandchildren. Shizu Nighi stands at left.

. According to their wedding certificate,
! Sennosuke was Buddhist and Shizu was
{ Methodist. On January 17, 1917 35 year-old
& Sennosuke Nishi, the residing on the Naas
i River, married 24 year-old Shizu in New

= ' = ENSEEE Westminster's Japanese Methodist Church,
The Rev. y. Akagawa pre.slded Witnesses were Mrs. Y. Akagawa and 5. Nozoki.

Shizu's father ran a successful department
store, one of the largest Japaneee stores in
Yancouver and New Westminster, called
Nishiguchi Shoten T8 0 &), (M. Nishiguchi &
Comparnty). Shizu Nighiguchi worked as a barber.
In eome years the directory liste her as running
a barber shop at 841 Columblia. This building no
longer stands.

828 Royal Avenue in the 1930s
Courtesy of the NW Museum & Archives

Lorraine Elliott, the Nishi's niece, remembers
that when her aunt and uncle lived at 828
Royal Avenue the bookkeeper from her father's
company, M. Nishiguchi & Co. lived in the
downstairs suite. As far as she can recoliect,
the house was painted white, although other
relatives remember it ae cream colour.

N
N



The Nishi's were avid gardenere and grew magnificent Kiku 3§ (chrysanthemums).
During the summer, the boat-shaped metal planter on the front porch was filled

with nasturtiums. Lorraine remembers standing on the wicker chairs that were on
the front porch and playing in the dirt and getting scolded for disturbing the roots.
The Nishi family aleo kept chickens in a coop in the back yard.

Bridge River Townsite. The hute for the Japanese internees can be seen in the
bottom left of the picture.

After Pearl Harbour, the Nishi family, like all Nikkei, was forced out of their house
and sent into the interior. They were sent to the extremely isolated community of
Bridge River on Seton Lake, near Shalaith, BC, which ie near Lilloett. Bridge River
wae technically not an interhment camp but called a "Self-supporting centre".
Bridge River wase in a mountainous area eo physically isolated that fences and
guarde were not required as the only egress from that region was by rail or water
only. However you call it, life was not easy for the Nishi family in Bridge River.
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Lorraine Mitsue Elliott, the Nishi's niece, remembers Sennosuke Nishi eaying, “They
can take away our material things, but they cannot take away our dignity.” Her
aunt Shizu died at Bridge River Hospital of angina pectoris and bronchial asthma
on November 16, 1943. She was only BO years old. The family had to get special
permission from the RCMP to accompany Shizu's body by train back to New
Westminster for cremation. On Shizu's death certificate, her time in Bridge River
was hoted to the exact day by her brother, Magojiro Nishiguchi: one year, five
months and 19days...

eIty
!

Sennosuke never returned to New Westmineter but moved to Ashcroft after the
war, He died at Slocan Community Hospital in New Denver on June 18, 1955 at the
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age of 72. Sennosuke had had a stroke around 1945 and his niece Lorraine got
into the nursing profession as a result of her desire to care for her beloved uncle.
Later on, she was hired as one of the first Nikkei flight attendante working for
Canadian Pacific Airlines.

1942-1949: ANOTHER MYSTERY

After the Nishi family was taken away to Bridge River the house stood vacant for
a year, then dropped altogether from the directory recorde until 1950, This is
unusual for a house not to be recorded like this. Most times, when a house was
vacant, it wase listed as “Vacant,” not deleted from the streetecape altogether.
What was happening with the house is a mystery that a title search may solve.
Ferhape the house was being held in trust by someone for the Nishi or Nishiguchi
family during the war. Either way, just as suddenly as it disappeared, it
reappeared in the directory in 1950.

1950 -1952: THE ROBERGE FAMILY

If the directory iz to be trusted, the Roberge family who are shown to have lived at
828 Royal from 1950 to 1952 were renters. The Roberge family moved to £2&
Royal Avenue from 103& Anderson. Longshoreman Armande Herve Roberge was
born in Burmont, Alberta on May 30, 1920, the son of Runo and May Roberge. His
wife, Margaret Lanita Haythorne, was born in Tisdale, Saskatchewan on November
B, 1924, The Roberge family came to BC around 1946. The 1952 directoryshows
the Roberge family sharing 28 Royal Avenue with another family: Richard and
Jean Focha. Richard Pocha was a longshoreman as well,

In iater life, the Roberge family lived at 12166 72nd Avenue in Surrey. Around
March 1, 1969, Margaret Roberge was taken to Royal Columbian Hospital for heart
complications. She died there on March 5, 1969 of a cardiac tamponade at the
age of 44 and was buried in Surrey's Valleyview Memorial Gardens. Armand
remarried to a woman named Muriel Grace and moved to 205A 11th Street in New
Westminster. He died at St. Mary's Hospital on November 3, 1976 and was buried
in Fraser Cemetery.




#% 52 1953 T0 PRESENT: THE CHONG FAMILY

The most recent owners of &62& Royal Avenue were the Chong family. The
directories list Mr. Kan Chong ¥ %)) as the proprietor of the Tong Kee Dry Goods
store at 37 &% Street. |n later years, the name of the store was changed to Tong
Kee Men's Wear.

Mr. Kan Chong was a
prominent member of New
Westminster's Chinese
community. He was born

' in Mui Gok Village #ER[l
in Sun Wui Province ¥7&
[LF4 in  Canton (now
Guangdong), China on
December 24, 1806
(according to his death
certificate sighed by his
son Ming F. Chong). His
father's name was Dow
Son Chong and his mother's name was See Wong. His wife's maiden name was
Pekfong Lee. He paid the head tax onh Junhe 14, 1921,

Kan and Pekfong
married on
November 8, 1951
and bought the
house at 826
~ Royal Avenue the
same year. The
family may have
moved in as early
as 1952 although
the BC Directory
shows the Roberge
family still in the
house in that year.




The 1953 Directory actually identifies the residents of 628 Royal Avenue as
“Orientals”.

Christmas Party at New Westminster's Chinese School

Besides operating the Tong Kee Dry Goods (later Men's Wear) Company at 37 8th
Street, during his life, Kan Chong served as the Fresident of New Westminster's
Chinese Benevolent Association, President of the New Westminster Chapter of the
Chinese Nationalist League BIESHE, and the Principal of the local Chinese School.
As such, he wielded great influence in New Westminster's Chinese community.
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Like many Chinese immigrants of hie generation, Kan Chong had had a wife
and family back in China. Kan Chong had two sons in China: Ming and Shue Chong.
When the firet Mre. Chong passed away in China, Ming and Shue came to
Canada. With hie second wife, Lee Fek (known as Fekfong Chong in the
directories) Kan Chong had five children. The eldest of these was a daughter,
Suzanne. She was followed by twins: Gladys and Lawrence. Then came Kenneth
Samuel, and finally John Michael.

Lawrence, Susanne, Gladys, and Kenneth. Note the garage which once stood to the west of the house.

At some point in the 1950 or 60s, Kan Chong contracted F. H. Shaw & Son to
put in a new concrete foundation for the house. Despite this, the house has had
foundation problems as a neighbouring busingss dug a large pit beside the
property and did not inetall a proper retaining wall. The back of the house hae had
to be shored up from time to time ever since.



From left to Right: Lawrence Chong, Lee Pek (Pekfong Chong), Gladys Chong,
Kenneth Chong, Michael Chong, Kah Chong and Susanne Chong.

Kan Chong was a generous benefactor beyond the New Westminster's Chinese
Canadian community. In 1975, Kan Chong donated the former site of the CBA
Chinese Language School on Yictoria Street to the City of New Westminster. The
property, recently assessed at $600,000 is 66’ by 132" and is currently being
proposed for a new City park, possibly an off-leash dog park.
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Kan Chong died at Royal Columbian Hosepital on December 31, 1979 at the age of
75 and was buried in Fraser Cemetery. His son, Ming F. Chong of 2781 East 55th
Avenue, Burnaby is listed as the informant on Mr. Chong’s death certificate. Note
how the year of Mr. Chong's birth noted on his death certificate is different than
that noted on his tombstone. The Chinese text reads: HEANE)ZE Chong Kung
Kan's Grave (the middle character Kung is an honorific inserted in the deceased
person’s name on the gravestone between the surname and the given name) Erér

% Sun Wui Yuen (Sun Wui Province) HERIl  Mui Gok Heung (Mui Gok Village).

After Mr. Chong died, the family businese at 37 8th Street was changed to
Steph’e Neighbourhood Candy Store. There ie a picture of it taken in 1984, The
property was expropriated in 1966 for the new New Westminster to Yancouver
Skytrain Route. The Chong family was paid $115,000 for the property.



37 Bth Street NWFL
Photo 2245 Steph'e
Neighbourhood Candy
Store. Fhoto by Lance E.
Thatcher

Lawrence Chong moved
with his mother to a new
house he built at 5475
Shelby Crescent  in
Burnaby. Leepek
(Fekfong) Chong passed -
away in August of 2005.
Her remains were
cremated and her ashes
interred in Fraser
Cemetery.

From 1985 to recent
years, 628 Royal Avenue
has been rented out to a
number of  tenants.
During that period, Royal
Avenue wae enlarged to a
four lane road from two,
raising the street level by
a couple of feet and cutting off access to street parking.

Early Chong family photos show a small yard in front of the house surrounded by a
picket fence. Note the garage visible in the photo below. Most of thie front yard
and the garage were lost due to the expansion of Royal Avenue. When the front
porch, visible in the picture when the Nighi family lived at the house, wae removed
and replaced with a lawn is unknown.
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Linda (a friend of Susanne Chong) and Mrs. Lee Pek (Pekfong) Chong

Note how much closer the house is to Royal Avenue today after street widening

2e

ey



Left: Kenneth, Lee Pek, Lawrence,
Susanne, Gladys in the back yard.

Below: Kenneth and companion cat




L-R: Kenneth, Lee Pek Chong, unknown, Susanne. The older woman is Bak Wan, a
family friend who lived in the basement suite for a short time.
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Lee Pek Chong's elder sister Woon Lee, and their mother, taken in
Hong Kong

4



Michael Chong, aka Dr. J. M. Chong, now profeesor of organic chemistry at the L.
Waterloo



i il

Lee Pek and Susanne in the house 1953 or 1954



Susanne, Lee Pek and Kenneth, taken from yard looking south, 1955



Pekfong (Lee Pek) in kitchen circa 1966
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SOME FIRE INSURANCE MAFS
18697 Fire Insurance Map for New Westminster
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This is the earliest Fire Insurance Map to show the house at 828, then 840 Royal

Avenue. Note the original size of Toronto Flace and the Jail just north of Ontario.




A Close Up View of the Same 1697 Map
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The south side of Royal Avenue is largely undeveloped. Alexander Ferguson and his
wife Elizabeth still live at 832 (then £44) Royal Avenue, the McKercher family is
at 828 (then 840), and the Flux family live at 816 Royal Avenue.
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Map Showing the Extent of the Damage

Wrought by the Great Fire of September 10, 1696
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By some miracle, £28 and 832 Royal Avenue escaped destruction in the Great
Fire. Despite that fact, the occupante of both the eurviving houses moved

elsewhere the following year.



Here is the 18697 Map Corrected to 1905
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1913 Goads Atlas of New Westminster
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Note how the creators of this map somehow failed to include
the houses on the north side of Royal Avenue. By 1913, two
houses on the south side of the lot, £29 and £31 Moody have
been built. 1t would seem from what can be seen behind that
letter O that sometime between 1905 and 1215 the extension
to 828 Royal has been built,



1907 Fire Insurance Map of New Westminster

Corrected to 1917
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It is frustrating that this map is so poorly reproduced as it a
lot of changes that has gone on in the block not readily visible in

the previous map, including the extension to 828 Royal and the
two hew houses behind it on Moodly.
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ADDITIONAL SUPPORTING RESOURCE MATERIALS
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Sennosuke Nishi's Death Certificate
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SIEFKEN ENGINEERING LTD.

CONSULTING STRUCTURAL ENGINEERS

203 - 668 CARNARVON STREET
NEW WESTMINSTER. 8.C. V3M 5Y&
PHONE: 604-525-4122

FAX: B04-525-3557

EMAIL: siefken@telus.net

March 3, 2010

SPECS
20085 96™ Avenue
Langley, BC ViM 3Cé6

Attention: Gary Armstrong

Your file: Aviva Policy 12055904
Qur File No. 2010-032
Reference: 701 Fourth Street, New Westminster

Gary Armstrong requested the structural evaluation of the existing house structure.
This report summarizes our findings.

Qur review of the building is based upon the following information:

1. Awalk through to inspect the structure that was readily visible. This inspection
occurred on March 2, 2010.

Based on the above information, we determined the following.
Existing Roof Structure/2™ floor structure:

The existing roof structure is stick framed with dimension lumber. This type of
construction was very comman when this house was constructed however it does not
meet current B.C. Building Code reguirements for snow loads. The attic is being used as
a floor. However the attic joists do not meet the requirements of the B. C. Building
Code. The second floor joists are framed with 2 x 6 at 24” c/c. This tao does not meet
B. C. Building Code requirements.

Existing Main Floor Bearing Walls:

An inspection of the existing exterior and interior bearing walls showed that no lintels
were present over the window and door openings as required by current B. C. Building

&3
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Code requirements. The existing 2 x 4s are spaced at 24” center to center and do not
meet cusrent B. C. Building Code requirements for stud spacing.

Existing Main Floor Framing:

An inspection of the existing framing revealed 2 x 6 floor Joists spaced at 24” center to
center supported by two rows of two 3 x 8 heavy timber beams. The middie span of the
floor framing is supporting the interior bearing wall from above. This floor and beam
framing does not meet current B. C. Building Code requirements.

Existing Foundations:

The existing foundations have been modified at the base undermining the footing. This
modification does not meet current B. C. Building code construction requirements.

The structure is in poor condition. There is visible sagging of the floors. Many structural
members have been modified from the initial construction reducing their structural
capacity. The existing structure generally does not conform to the current B. C. Building
Code. We recommend demolishing the structure.

This report is based upon the structure that was visibie at the time of aur inspection.

We are not responsible for the remaining structure, nor for any items Involving damp
proofing, water proofing or environmental separation.

if there are anyquestions, please call.
Yours truly,

SIEFKEN ENGINEERINGATD..* ..

I A
J/;! " {?J’ f,“‘ N . |

~ JohnR. Sieﬂ<eﬁf P.Eng “-i%
JRS/sg
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Victoria Must Pay For Designation * Heritage BC

2/24/2010

home news

Victoria Must Pay For Designation

Rogers' Chocolates will receive $598,000 from the City of

Victoria in compensation for the designation of the interior of
their Government Street store. The arbitration finding has
also ordered the City to cover 85 per cent of Rogers’ legal
cosis. ’

City Council designated the interior of the chocolate maker's historic retail store
early in 2008 to prevent a planned expansion that would, in the City's view, have
resulted in unacceptable altarations. The remarkable interior has been
commemorated by the Government of Canada as a Naticnal Historic Site.

When Rogers' rejected an alternative expansion design proposed by the City,
Council enacted a designation bylaw to protect the interior, without the owner's
approval, as a last resort. Rogers’ said at the time they would seek compensation.

The power to protect heritage property through designation is provided by the Local
Government Act. The Act also provides that the owner of such a property can seek
compensation if there has been a loss of market value as a direct result of the
designation. If the owner and the designating authority cannot come to terms on
the compensation issue, the matter is referred to arbitration under the Commercial
Aurbitration Act.

A single arbitrator, a Vancouver lawyer, was appointed in the Rogers’ case and five
days of hearings were held in January. Both sides presented expert testimony
about the estimated financial impacts that could resuit as a consequence of the
restrictions imposed by the designation. The decision, handed down by the
arbitrator two weeks later, is final and cannot be appealed.

The Rogers' case is a first in British Columbia, and possibly Canada. The
compensation provigions of the Local Government Act, established in 1994, have
never been tested in this way befora. In addition to the immediate financial cost o
the City, there may be other impacts for Victoria's heritage program down the road
as the impact of the settlement sinks in. The case is also very likely to be cited as a
precedent in other communities, possibly putting a damper on the use of
designation to protect heritage resources.

Posted Wed, Feb 10th 2010, 09:52
Posted in oo ne, Wan s
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IN THE MATTER OF THE LOCAL GOVERNMENT ACT, SECTION 969
(HERITAGE DESIGNATION COMPENSATION)
AND RE HERITAGE DESIGNATION
(913 GOVERNMENT STREET INTERIOR)
BYLAW NO. 580

BETWEEN:
ROGERS’ CHOCOLATES LTD.
CLAIMANT
AND:
CITY OF VICTORIA
RESPONDENT
AWARD

Hearing dates: January 7, 8, 11, 12 and 18, 2010

Location of Hearing: Victoria, British Columbia

Date of this Award: February 3, 2010

Arbitrator: George K. Macintosh, Q.C.

Counse! for the Ciaimani: 1. John Alexander and C. Edward Hanman

Counse! for ihe Respondent: Guy McDannold

30603/931717_11GKM
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INTRODUCTION

1. Rogers’ Chocolates Ltd. owns an old building at 913 Government Street in
Victoria. It has done so since early in the last century. From then to the present day,
Rogers’ has sold chocolates from its shop located at the front of the building, and by all
accounts, the business has been very successful. In about 1975, Rogers’ added to the
original building, extending it all the way back to Gordon Street, but the chocolate shop
was not expanded at that time.

2. The retail area of the shop measures only about 520 net square feet. In busy times,
particularly in the summer months, when tourists crowd Government Street, the shop is
filled to overflowing, and in 2007, Rogers’ wanted to expand. It obtained a building
permit from the City, intending to move the rear wall of the retail area back about 20 feet
further from the front of the shop, to achieve a retail space totalling a little under 1000 net
square feet. Rogers’ planned to renovate for the expansion in January 2008.

3.  That plan did not sit well with the City. Victoria recognizes the value of
preserving old buildings. What is called “heritage™ architecture is widely recognized to
be worth saving. It is thought by many to improve urban life. Practically speaking, it can
also be good for business. Tourists come to Victoria in large numbers, and the ambiance
in the older parts of the City undoubtedly attracts many of these visitors.

4. In 1975, Victoria had designated the outside of the original building at 913
Govemnment Street as heritage property. In 2008 - 2009, in response to Rogers’ wanting
to expand the retail interior, the City proceeded to impose a further heritage designation.
From the time Rogers’ obtained its building permit, late in 2007, until February 2009,
when the City adopted a heritage designation bylaw for the interior of the building,
Rogers’ and the City had some discussions, and correspondence passed between them,
addressing the timing, or prevention, of the intended expansion. - The City adopted the
heritage designation bylaw on February 12, 2009, and that bylaw formally and finally

30603931717_1|GKM
02/02/2010 2:04:15 PM

F o=



-2.

prevented the intended expansion which originally had been contemplated to begin in
January of the previous year. The February 2009 bylaw reads as follows:

NO. 08-107
A BYLAW OF THE CITY OF VICTORIA

[T]o designate the interior store features and fixtures of the building located
at 913 Government Street to be protected heritage property.

Under its statutory powers, including section 967 of the Local Government
Act, the Municipal Council of The Corporation of the City of Victoria
enacts the following provisions:

1.  This Bylaw may be cited as the “HERITAGE DESIGNATION (913
Government Street-Interior) BYLAW (NO. 580).

2.  This Bylaw applies to the real property legally described as the
northerly 22 feet of Lot 1268, Victoria City, with a civic address of
913 Government Street (the “Rogers’ Building™).

3.  That part of the ground floor of the Rogers” Building located within
the area surrounded by the heavy broken line on the plan attached as
Schedule A to this Bylaw, including but not limited to, all interior

- cabinets, counters, display cases, mouldings, mirrors, flooring, light
fixtures, and other fixtures, is designated as protected heritage
property.

5. Tt is common ground that this bylaw 08-107 prevented Rogers’ from expanding its
retail shop. The rear wall of the existing retail space could not be moved further back,
and indeed none of the cabinets and other fixtures in the retail area could be moved at all.

6. At its own initiative, the City sought to mitigate the impact of the February bylaw
with another bylaw which it adopted on November 12, 2009. This new bylaw, 09-076,
allowed Rogers’ to create an opening, a doorway, 1.37 meters (4 feet, 6 inches) wide,
through the north side of the rear wall, the same wall which had to be keptin place as a
result of the February bylaw. This doorway would permit access to the area behind the
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wall in order to permit further retail selling. The November bylaw also allowed for the
installation of “windows”, that is a pane of glass, to replace the wood backing of the

upper cabinets on the same rear wall. The November bylaw reads as follows:

NO. 09:076
A BYLAW OF THE CITY OF VICTORIA

The purpose of this Bylaw is to amend Heritage Designation (913
Government Street — Interior) Bylaw (NO. 580) by specifying certain
alterations of the protected heritage property that are allowed without a
heritage alteration permit.

Under its statutory powers, including section 967(2)(f) of the Local
Government Act, the Municipal Council of the Corporation of the City of
Victoria enacts the following provisions:

1. This Bylaw may be cited as the HERITAGE DESIGNATION (913
GOVERNMENT STREET-INTERIOR) BYLAW, AMENDMENT
BYLAW (NO. 1).

2.  Heritage Designation (913 Government Street — Interior) Bylaw (No.
580) is amended by adding the following as section 4:

“4,  Despite section 3 of this Bylaw, a heritage alteration permit is
not required for any of the following alterations within the
area of the Rogers Building that is designated as protected
heritage property: -

(a) the creation of a doorway or other opening into the
rear area of the building, of a maximum width of 1.37
metres, through the existing wood cabinet located at
the northern most point of the east wall of the
protected heritage property, and removal of that
portion of wooden counter located immediateiy in
front of the opening thereby created, provided that the
existing decorative wood cornice located above the
existing wood cabinet is retained, all as generally
depicted on Schedule 1 to this Bylaw;
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(b) installation of new glass windows in the rear of the
enclosed upper cabinets that are located on the east
wall of the protected heritage property, as generally
depicted on Schedule 2 to this Bylaw.”

Obviously, as it states, the November bylaw was intended to amend the February bylaw.

7. Although the November bylaw mitigates the impact of the earlier one, the bylaws
taken together interfered significantly with Rogers’ plans and with the highest and best
use of the property. The first one stopped all change in the retail space. All that Rogers’
was left able to do, practically speaking, was restock the shelves with chocolates to
replace the chocolates it sold. The November bylaw allows the expansion of the retail
area, but only with the old rear. wall remaining in place with a new doorway and a

window pane behind the upper cabinets.

THE ISSUE

8. Heritage designation bylaws enacted by municipalities governed by the Local
Government Act, 1996 RSBC 323, carry with them a right for property owners to claim
compensation if their buildings are affected. This arbitration is intended to seitle the
compensation to Rogers® arising from the adoption of the two bylaws, quoted above.
(Rogers’ suggested that only the February bylaw matters, but I do not accept that
submission, which I will address later in this Award.)

9, The most important provisions of the Local Government Act for the purposes of
this arbitration are section 967, subsections (1) and (2)(c), and section 969, subsections
(1) and (2). They read as follows:

967
(1) A local govemment may, by bylaw, on ferms and conditions
it considers appropriate, designate real property in whole or in
part as protected under this section if the local government
considers that
3060393171 7_11GKM
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5.

(a) the property has heritage value or heritage character;
or

(b)  designation of the property is necessary or desirable
for the conservation of a protected heritage property

(2) A heritage designation bylaw may do one or more of the
following:

(¢) apply to affixed interior building features or fixtures
identified in the bylaw;

969

(1) If a designation by a heritage designation bylaw causes, or
will case at the time of designation, a reduction in the market

value of the designated property, the local government must
compensate an owner of the designated property who makes
an application under subsection (2), in an amount or in a form
the local government and the owner agree on or, failing an
agreement, in an amount or in a form determined by binding
arbitration under subsection (4)

(2) The owner of a designated property may apply to the local
government for compensation for the reduction in the market
value of the designated property.

(emphasis added)

10. Rogers’ argues, by reference to subsection 969(1), that compensation is not
limited to an amount equal to the reduction in market value of the designated property.
Subsection 969(1), read in isolation, may permit that argument, on the basis that while
the subsection refers to a reduction in market value, it is not expressly confined to
allowing compensation under that heading. Rogers’ asks me to employ the common law,

which emphasises a presumption in favour of compensation for interference with various
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property rights, and to read 969(1) expansively, to extend its application beyond

compensation for reduction in market value alone.

11.  The short answer to that position, in my view, is found in subsection (2) of section
969, quoted above, which gives the right to apply for compensation, but does so only for
the reduction in the market value of the designated property.

12. Subsection (8) of section 969 is also informative as to the scope of the
compensation. It provides:
(8) Nothing in this section authorizes the local government to
give any financial or other benefit to an owner except that

which is commensurate with the reduction in the market value
of the designated property caused by that designation.

One could argue that subsection (8) is addressing what the local government is authorized
to give as opposed to what an arbitrator is authorized to award, but I take the subsection
as revealing a legislative intention that compensation is restricted to the measure of
reduced market value.

13. To conclude on this point, I note the legislature emphasises that only the
compensation specified in section 969 is allowed. Section 949 provides that:

949

Except as provided in sections 956(7) and 969 a person is not
entitled to compensation for

(a) any loss or damage; or

(b) any reduction in the value of property

that results from the performance in good faith of any duty under
this Part or the exercise in good faith of any power under this Part.

Section 956(7), referenced above in section 949, has no application to this case. Section
049 js found within the same Part 27 of the Local Government Act (Heritage
306021931717_1IGKM
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Conservation) as is section 969. Bad faith on the part of the City is not alleged.
Accordingly, section 949 further leads to the result that Rogers’ claim is limited to

compensation for the reduction in market value of 913 Government Street.

EVIDENCE AND ANALYSIS

14. The many recognized definitions of “market value™ of course contain common
elements, and the following definition, offered by the City’s appraisal expert, Mr. Osland,
is a satisfactory one:

The most probable price which a property should bring in a competitive and

open market under all conditions requisite to a fair sale, the buyer and seller

each acting prudently and knowledgeably, and assuming the price is not

affected by undue stimulus. Implicit in this definition are the

consummation of a sale as of a specified date and the passing of title from
seller to buyer under conditions whereby:

1.  buyer and seller are typically motivated;

2.  both parties are well informed or well advised, and acting in what
they consider their best interest;

3. a reasonable time is allowed for exposure in the open market;

4,  payment is made in terms of cash in Canadian dollars or in terms of
financial arrangements comparable thereto; and

5. the price represents the normal consideration for the property sold
unaffected by special or creative financing or sales concessions by
anyone associated with the sale.

15. The centra! question is, how much less would an informed purchaser pay for 913
Govermnment Street after the February 2009 and November 2009 bylaws were adopted?
The City asserts that this prime location for retail selling, the best location in all of
Victoria, will not be greatly prejudiced by these bylaws. Rogers’, by contrast, argues that
the bylaws substantially interfere with an owner or tenant’s right to maximize the retail
selling potential inside this prime location, where every square foot counts. In the result,
it says, market value must suffer.

30603931717_1|GKM
0240212010 2:04:15 PM

el



-8-

16. I should say why, in my view, the November 2009 bylaw, in addition to the
February bylaw, should be taken into account when determining market value. The
November bylaw amended the February one. The reality is that both bylaws were in
place when the matter came before me. I cannot ignore that any informed buyer of the
property would take both bylaws into account before settling on a price. In closing
argument, I did not understand Rogers’ to press the point that the November 2009 bylaw
should be ignored, and indeed, both sides throughout the hearing presented most of their
evidence on the assumption that both bylaws ought to be considered.

17. We are left then with a building, where the front retail space cannot be altered in
any way, except that the rear retail wall can now have a doorway through it on the north
side and a glass pane to replace the wood panel backing the upper cabinets. As normally
happens, the experts called as witnesses by both sides, although well-qualified and
honest, tended to state matters somewhat from the perspective of the party who retained
them. 1t is generally correct to say that the Rogers’ witnesses viewed the rear retail wall,
even with a new doorway and glass panel, as somewhat akin fo the Berlin Wall, as
contrasted with City witnesses, who would have me treat the two bylaws as imposing
only a minor inconvenience. 1 mean no disrespect in characterizing this evidence at these
extremes, and do so only to illustrate the reality, which is that the true impact on market
value lies somewhere between the respective positions the parties have advanced.

18.  The City asserts that the reduction in market value from the two bylaws is only
$79,000, and that a tax benefit associated with heritage property further reduces the
amount payable to Rogers’ to only $5,075 in total. Rogers” argues for compensation of at
least $900,000 for reduced market value and says that heritage tax benefits should not be

taken into account.

19.  As arbitrator, I need to form my own conclusion of the reduction in market value
based on the evidence the parties have presented. For better or for worse, whatever
amount is selected to represent the reduction in market value, it canmot be determined
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with precision. My task as arbifrator is, in a sense, impressionistic. I need to decide how
this wall, with the possibility of a new doorway and a glass panel, coupled with a front
retail area which cannot be altered, reduces the market value of this building as a whole.

20. The central witnesses addressing this question were Mr. Osland for the City and
Mr. Balderston for Rogers’. Both men struck me as being experienced, capable and
reasonable, but the difference in their conclusions is considerable, as can be seen from the

parties’ positions summarized above.

21.  In addressing the highest and best use of 913 Government Street, which is the first
step in determining market value, all witnesses agree that retail selling is the best activity
for this building. What is sold here must appeal to tourists as well as locals. Products
sold must therefore be relatively small and durable, unless consumed onsite or nearby,
such as ice cream or coffee. The current use is a perfect example of the highest and best

use.

22.  The next issue in the highest and best use analysis is the size of the retail area or
areas in the extended building, i.e. from Government Street to Gordon Street. Mr. Ewert,
an architect called by Rogers’, provided useful drawings in his report, which show the
size of retail areas in similar buildings in the same part of Victoria. That comparison
demonstrates that the present retail area in the subject building is very small relative to
the retail portion of comparable buildings, and that the usual retail area runs 60 feet or 70
feet back from the front of the shops on Government Street. At 913 Government Street,
extending the retail area back to the end of the old building, about 65 feet from
Government Street, would give this building a typically-sized retail space.

23.  Mr. Ewart’s drawings also show that other buildings running between Government
Street and Gordon Street do not have a retail entrance on Gordon Street and instead
appear to have their eastern portions used for storage.

30603[931717_1|GKM
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24. Gordon Street, as a retail entrance for the subject property, would present
significant difficulties. The street draws almost no pedestrian traffic by comparison with
Government Street. Market rent rates reflect that difference. They decline rapidly as one
leaves this part of Government Street. Gordon Street is higher than Governiment Street in
this vicinity, and the ground floor of the subject property at Gordon Street is below street
level, while the second floor is above street level. A retail entrance on Gordon Street
would therefore need an extensive ramp for people in wheelchairs and would be difficult
to develop for the public in any event. Pedestrians from Gordon Street would be facing a
dividing floor and would have to walk either up or down stairs once through the door.
The costs of developing the retail entrance from Gordon Street, coupled with the lesser
demand for retail frontage on Gordon Street, lead to the conclusion that Gordon Street
retail development should not form part of a highest and best use analysis.

25. The most reasonable highest and best use conclusion which I could determine
includes retail selling extending to the back of the old building, a distance of about 65
feet back from Government Street, as noted earlier, with the rest of the ground floor used
for storage. (Whether this back area, the east portion of the property, is described as a
place for “storage”, as Mr. Osland said, or instead for “receiving and packaging”, to use
Mr. Balderston’s words, makes no difference for the analysis.)

VALUE BEFORE THE TWO BYLAWS WERE ADOPTED

26.  Using net square footage as the measurement, the existing front retail area, from
Government Street to the existing back retail wall, is 520 square feet. Messrs. Osland
and Balderston agree that annual rent from a retail tenant for this area, prior to the two
bylaws being adopted, would be in the range of $80 per square foot.

27. Before the two bylaws were in place, Mr. Balderston, for Rogers’, would have
treated all of the original building, i.e. the western half of the subject property, as “prime

retail”, meaning retail area having the same market value as the existing, smaller retail

30603{931717_11GKM
02/02/2010 2:04:15 PM



-11 -

area at the front of the building. That prime retail area would measure 1394 net square
feet.

28.  On the other hand, Mr. Osland, for the City, considered the prime retail area, prior
to the two bylaws, to end approximately where Rogers’ would have ended its intended
retail expansion in 2008. That prime retail area, including the present retail area in front
and the intended extension in 2008, would measure only 957 net square feet. In Mr.
Osland’s opinion, the space between the end of Rogers’ intended expansion and the east
end of the original building would not be prime retail, but instead would be “prime
storage”, with additional storage behind that. 1 find myself unable to accept that

conclusion.

29.  As I see the evidence, without the two bylaws, the market would have viewed all
of the old building as prime retail area. That includes 1394 net square feet, which I find
would have been rentable at $80 per square foot. The fact that Rogers’ wanted to go back
only part way for its expansion is not determinative. Rogers’ appears to have acted with
great care over many years. This prudence has served the company well, but that does
not lead to the conclusion that the market as a whole would be so measured. It appears
from the evidence that most stores in the neighbourhood having a narrow frontage, like
that of the subject property, have a retail area closer in size to that of the original building
as a whole (i.e. 1394) as opposed to the smaller retail area contemplated by Rogers” for

its expansion.

30. It follows that I do not subscribe to the concept of “prime storage” here. Before
the two bylaws, the market would have paid the prime retail rate of $80 for all of the
1394 net square feet in the original building, and paid a rate for storage on the ground
floor at the back (1165 net square feet) of somewhere in the range of $20, which is the
number I have settled upon from reviewing the evidence.
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31. In their “before” analyses, both Mr. Osland for the City and Mr. Balderston for
Rogers’, employed a capitalization rate of 6.50%. There is no reason not to accept that as

being correct.

32. Later in this Award 1 will address certain points which are relevant both in the
“before” and in the “after” valuation analysis.

VALUE AFTER THE TWO BYLAWS WERE ADOFTED

33. A prospective purchaser of 913 Government Strect after the two bylaws were
adopted, would see the rear wall of the retail area as a barrier. He, or she, would know
that it could not be moved and that the only changes possible would be the creation of the
doorway on the north side and the installation of glass behind the upper cabinets. He
would know that none of the cabinets or other fixtures in the existing retail area could be
altered or even relocated. As I view the evidence, such a purchaser would require a
meaningful discount in rent for the available retail area behind this wall.

34. Between the wall and the back of the original building are 874 net square feet of
available retail space.

35. Mr. Osland, on behalf of the City, has reasoned that the market place would
reduce the rent by only $10 a square foot, to $70, for the first portion of this back area
(437 net square feet) and he maintains the “prime storage™ concept for the next area, also
437 net square feet, extending to the rear of the original building. I find myself unable to
accept that analysis. From the impression the rear wall of the existing retail area made
upon me, even taking into account the possibility of the new doorway and the pane of
glass behind the upper cabinets, I find that the market would lower the rent from $80 to
$45 per net square foot for this area, totalling 874 net square feet extending from the rear
wall of the existing retail area to the back of the original building.

36.  Mir. Baldersion for Rogers’, in his analysis, reduces the rent rate behind the
existing retail wall approximately to the same extent I have, but he, in effect, reduces the
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retail arca behind the wall by 437 net square feet and expands the non-retail area
correspondingly. He characterizes the retail arca behind the wall as a customer service
area. The only significant disagreement I have with Mr. Balderston’s “after” analysis of
the ground floor stems from his reduction of the retail area behind the wall by 50%. As I
noted above, he eliminates what would otherwise be half of the retail area behind the wall
by converting it into storage area. (As noted earlier, in both the “before” and “after”
analysis, Mr. Balderston refers to the storage area as a “receiving and packaging” area,
but that differs from storage in name rather than substance.)

37.  Insummary, my conclusion as to use after the two bylaws were adopted is that the
retail area behind the wall would remain the same, at 874 net square feet, but the rent in
that area would change from $80 to $45 per net square foot. After the two bylaws, I
would reduce the rent for the existing retail area to $70 per net square foot, to recognize
the restrictions now in place, which prevent even relocating of the cabinets.

38. In the “after” analyses, the experts reached different conclusions as to the
capitalization rate. Mr. Osland stayed with a capitalization rate of 6.50%. Mr.
Balderston changed the rate from 6.50% to 7.50%. I do not see the risk in this investment
after the two bylaws were adopted as increasing to that extent. This is the prime retail
area in all of Victoria, and the lesser desirability of the retail area behind the existing wall
is itself lessened by the drop in rent to $45 per net square foot. In the result, I see there as
being some increase in risk associated with investing in this property, but only to the
extent that I would increase the capitalization rate to 6.80% as a result of the two bylaws.

SUMMARY AS TO VALUE

39. In the result, it is my intention, in both the “before” and the “after” analysis, to
find the rent for the 1165 net square feet in the back of the building to be $20 per net
square foot, and the rent in the existing retail area to be $80 per net square foot before the
two bylaws and $70 after. In the other 874 net square feet of retail area, extending from
the end of the existing retail area to the end of the original building, I also find $80 per
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net square foot to be appropriate in the “before” analysis, and $45 per net square foot to
be appropriate in the “after” amalysis. With respect to the capitalization rate to be
employed, as noted above, the parties are on common ground at 6.50% for the “before”
analysis, and I find 6.80% to be the appropriate rate in the “after” analysis.

Before After
$20 | $20
$80 $45
$80 $70
Govt. St. Govt. St.
Cap. Rate Cap. Rate
6.5% 6.8%

40. It is my intention in this Award to make no other change in the “before” and
“after” value comparisons of the building, except thosc which necessarily follow from
my findings. I hope the parties can reach agreement on the correct numbers overall to be
derived from the findings expressed above. I did not venture into such a further analysis
here because the evidence and argument, as I heard them, did not address the
consequences of my findings above on the other numbers relevant to determining value.
I will of course endeavour to assist if value cannot be agreed to based on the findings

above.
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OFFSETTING TAX SAVINGS

41. The City asks me to reduce the amount otherwise payable under this Award by the
net present value of a tax exemption, which it calculates to be $73,925.00. This proposed
reduction is inspired by section 969(6) of the Local Government Act, which obligates the
arbitrator to consider financial and other support available for conservation of the
property, and any other benefits available because of the heritage designation. The
legislature does not obligate the arbitrator to deduct the calculated value of such support
or benefits, but only to consider it, which I take to mean, seek to determine what impact it
would be likely to have on market value. It is questionable whether the market would
recognize any reduction in taxes which could be traced to the heritage tax incentive
program referenced in the course of the hearing. The documentary evidence, in Exhibits
L — L-3, did not make clear to me that the market would pay attention to the tax savings
expected to be realized as a result of the two bylaws. I am awarding the City the benefit
of $20,000 under this submission, but I confess that this is “rough justice”, based simply
on the expectation that the heritage tax program would be the subject of some discussion
and bargaining between the vendor and purchaser of a recently-designated heritage

property.

INTEREST OWING ON THE AMOUNT PAYABLE TO ROGERS’

42. The Commercial Arbitration Act applies to this dispute. Section 28 of that statute
incorporates the Court Order Interest Act and section 1(1) of that latter statute allows
interest “from the date on which the cause of action arose.” The cause of action in this
dispute arises under section 969(1) of the Local Government Act which has, as its
triggering mechanism, a designation by a heritage designation bylaw. The first heritage
designation bylaw in this matter was adopted on February 12, 2009, and I award interest
from that time.
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COSTS

43.  The parties have advised me that there have been no formal offers to settle or other
pre-hearing efforts at settlemnent which I should take into account in considering costs.
Section 11 of the Commercial Arbitration Act gives me broad discretion with respect to
costs. ] am mindful that Rogers’ had little choice in this matter if it wanted to obtain fair
compensation from the City. The City’s position was that Rogers’ should receive only
$5,075.00. When the payment owing to Rogers’ is calculated pursuant to this Award, it
will be much greater than that. On the basis, which is well-established, that costs should
normally follow the outcome, Rogers’ is entitled to its costs.

44, 1 cannot think why Rogers’ is not entifled to the actual reasonable legal costs
which it was forced to incur to obtain reasonable compensation for a City enactment over
which it had no control.

45. My order as to costs is that Rogers’ receive from the City 85% of the legal fees,
and 100% of the related taxes, it had to pay to its lawyers for fighting this matter, and
100% of the reasonable disbursements Rogers’ incurred both through its lawyers and
directly. Such disbursements include the cost of expert witnesses and their reports. The
portion of my account which I will send to Rogers’ is a Rogers’ disbursement to be paid
by the City. 85% of Rogers’ legal fees being paid by the City is subject to the
assumption that the fees were reasonable.

Vancouver, British Columbia

February 3, 2010 C k a«..,LﬁL

George K. Macintosh, Q.C.
Arbitrator

306031931717_1/GKM
0200272010 2:34:15 PM



New Westminster

Historical Society Newsletter

| I 1405 - 69 Jamieson Court » New Westminster, BC ¢ V3L 5R3 ¢ 604-526-6113 « Nwhistsoc@Senseothisiory.com

Number 357 ¢ February 2010

Historical Society Meetings

February Meeting
‘Wednesday, February 17, 2010, at 7:30 pm in the New
Westminster Public Library auditorium.

Heritage Week Presentation: The Heritage Of
Sports And Recreation

The theme for the 2010 Heritage Week, February 15 to 21, is
The Heritage of Sport and Recreation. In recognition of this
week, the importance of sport and recreation in the history of
the Royal City, and of course, the Winter Olympics and
Paralympics in BC in February and March, the Historical So-
ciety will feature a two part presentation on many aspects of
local sport and recreation.

This month for Heritage Week, Gavin Hainsworth will join
Archie Miller as they look at the wide range of "sport and
recreational” venues in the City and their links to local history.
Included will be such topics as parks, stadiums, arenas, play-

Jrounds, oldtime fields used for early sports, and more. Where
possible, anecdotes and references will add colour and char-
acter to the examples. A selection of photographs will be used
to show both the venues and the changes over the years.

Where were the first lawn bowling green, the first actual curl-
ing rink, the early golf course, the gun club, the shooting range,
and where did the first basketball game take place in New
Westminster? AH this and more will be part of this presenta-
tion.

More on this community topic with many more intriguing de-
tails will follow at the March meeting of the Historical Society.

2010
Heritage Week Poster

"Heritage of Sport
and Recreation"
Painting of Queens

Park Arena by
Robert Amos

for
Heritage BC

Coming Up - March Meeting
Wednesday, March 17, 2010, at 7:30 pm in the New
Westminster Public Library auditorium

The Heritage Of Sports and Recreation: The

Second Half

This presentation will follow from the February program
that featured the Heritage Week theme of The Heritage of
Sport and Recreation. Sport and recreation are important
to many towns, some more than others. In New
Westminster, these activities have always played a promi-
nent role.

Included in this New Westminster centered presentation
will be stories about Christmas Day athletic events in the -
early city, the cricket club, speedboat racing on the river,
W E Commack and ice skating, some winter activities, roller
skating "mafches", early curling and the needs of the sport,
croquet on the Government House lawn, the "Mansion
House" hotel and its bowling alley, horse racing anecdotes
from a jockey's perspective, billiards and snooker, swim-
ming "tanks", early soccer goals, lacrosse events, a golf
course or two, and a whole bunch more.

Again, Gavin Hainsworth will join Archie Miller for this
wide ranging presentation - this will be fun.

A Guote
From New Westminster's Past

The following is part of an article in The Daily Columbian,
December 1896, about the formation of a ladies' hockey
club (field hockey).

".. a hockey club was formed, to be known as the New
Westminster Hockey Club ... twenty six ladies were
present at this first meeting ... it was decided that the
club colors should be black and red, a black skirt and
red blouse, the skirt to be fully nine inches from the
ground.

Games are to be played every Tuesday and Friday, com-
mencing as soon dfter 2:30 pm as possible. The first
game was played this afternoon, at Moody Park, the
grounds being selected for play, there being a fair turn-

out of devotees."
J




rawsletter Special Issues FFor 2U1U

All four of this year's special issues of the Historical Society's
newsletter have come from suggestions from its readers.
The special issues will arrive with the regular newsletter in
the following months:

March - A selection of images and stories that relate to the
topic, The Heritage of Sport and Recreation. Venues, teams,
and so on will be included.

June - Salmon fishing on the Fraser River: images and
stories from this important part of our BC heritage.

September - In recogntion of the 150* anniversary of the
Catholic Church in New Westminster, this issue will iden-
tify a number of buildings with Catholic connections and
note their stories.

December - A noted "Victorian Christmas" celebration in
this area is presented at Irving House in New Westminster.
This issue will link some Victorian Christmas topics with
the history of the current Christmas presentation at Irving
House that was introduced in the late 1970s.

Buitd-a-Boat Wooden Boat Building
at the
Fraser River Discovery Centre
The Fraser River Discovery Centre, in partnership with the
Oarlock and Sail Wooden Boat Society, has set out to build
an ]8-foot Fraser River skiff. The work on this craft will be

carried out in part of the
Centre's main floor gallery. The
boat building will take place on
Saturdays until May 8 and the
boat is sched- uled to be

launched on May 15,2010.A

really neat fea- ture? You can
belptobuild the ! boat-ages 8and
up are invited to join in.

This ongoing exhibit opened last week and can be seen at
the Discovery Centre, on the waterfront
at Westminster Quay.

For information, open hours, educational programming,
and so on, call 604-521-8401
email <info@fraserriverdiscovery.org>
See also <www.fraserriverdiscovery.org>

[Note: This project will be featured as part of the Fraser River
Discovery Centre presentation for the Historical Society in April]

Receive This Mewsletter By Email?

| Members may receive this newsletter by email if they
choose. Either give us a note at a meeting with your
name, address and email, or send it to
<nwhistsoc@senseothistory.com>

New Westminster Historical Society 2010
Abrief listing of the upcoming presentations of the Historical
Society for the year 2010. Details of the programs will come
out in the newsletters and media releases.

January: A presentation of miscellaneous images of New
Westminster sites and buildings.

February: For Heritage Week - The Heritage of Sport and
Recreation. Guest, Gavin Hainsworth, joins host Archie Mitler.
March: More from The Heritage of Sport and Recreation
Guest, Gavin Hainsworth, joins host Archie Miller.

April: A presentation on local boat building and a display at
the Fraser River Discovery Centre from staff members of
the Discovery Centre. Guest presentation.

May: An open evening for questions and answers. A few
sets of slides and a few stories have been suggested to start
things off - have questions you would like to know about? -
send them in so that some information can be ready for you.

June: A presentation on the Heritage of Boundary Bay.
The author of a book on this topic will bring this story. Guest
speaker, author, Anne Murray.

July: Abackground story of research, misinterpretation, mis-
information, and much, much more - all centred on the City
of New Westminster and its incorporation as a City.

August. In recognition of the 150* Anniversary of the es-
tablishment of a municipal system of government in New
Westminster, a presentation on this important date in our his
tory as well as a look at some of the City's mayors will be
offered. Guest speaker, Dale Miller.

September: In recognition of the 150th Anniversary of the
arrival of the Catholic Church in New Westminster, a pre-
sentation in words and pictures will outline this story. Pos-
sible guest speaker to join host Archie Miller.

October. Many people of this area are familiar with the
Living History Group and their re-enacting of Royal Engi-
neers from the city's and region's early days. A member of
this group will talk about the research that goes into the story
of the individual soldiers and characters. Guest speaker, re-
enactor, Tim Watkins.

iHovember: For a few years now an ongoing research
project looking at the families of the Royal Engineers who
were here at the start of the Colony of BC has been the
focus of a presentation. Once again Jacqueline Gresko and
Anita Bonson bring their interesting research finds to us.

December. The "Victorian Celebration of Christmas" has
become a major feature of the Irving Heuse annual list of
events. This presentation will feature an illustrated look at
how the displays first came about in the House in the [ate
1970s, how they changed over the years, and some aspects
of a Victorian Age Christmas that inspired the original project.
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Community Heritage Commission
Meeting Dates 2010

Regular meetings of the Community Heritage Commission are
typically held at 6:00 p.m., on the 1¥ Wednesday of the month (except for
July and August which will be at the call of the Chair),
in Committee Room No. 2 at City Hall.

Meeting Dates

January 6"
February 3™
March 17"
April 7%
May 5™
June 9™
September 15"
October 6™
November 3™

December 1%

City of New Westminster
Development Service Department — Planairg Divisicn
511 Royal Avenue ﬁfj‘??
New Westminster BC V3L 1HS ~

Phone: 604 527-4532 Fax: 604 527-4511
www.newwestcity.ca






